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I.

Introduction
The City’s opening brief demonstrated that Latino voters’

preferred candidates (both Latino and non-Latino) have won the
vast majority of Council elections and other local elections in the
past quarter-century, even though Latinos make up only 13.6% of
the City’s eligible voters. (AOB-41-46.) Unable to rebut this
fundamental fact, respondents urge this Court to adopt an
erroneous and unprecedented series of arguments to disregard

that Latino-preferred candidates usually lose because of white
bloc voting.
Respondents do not dispute that in analyzing racially
polarized voting, it is unconstitutional to identify minority voters’
preferred candidates by embracing the stereotype that minorities
prefer only minority candidates. (AOB-27-29.) Respondents
instead claim that the trial court did no such thing here. (RB-5153.) According to respondents, the court considered candidates of
all races, performed a “searching, practical evaluation,” and only
then seized exclusively on candidates with Latino surnames.
(E.g., RB-46.) This is revisionist history.
Numerous candidates without Latino surnames are
estimated to have received near-unanimous support from Santa
Monica’s Latino voters, while others received more, or roughly
equivalent, support as compared to Latino-surnamed candidates
running in the same elections. Yet the trial court’s approach left
no room to even consider whether any non-Latino-surnamed

11
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those candidates and elections that do not fit the false narrative

candidates might qualify as “Latino-preferred.” The court
confined its inquiry to Latino-surnamed candidates from the
outset, adopting wholesale the flawed methodology of respondents’
expert, Dr. Kousser—who admitted that his identification of
Latino-preferred candidates began and ended with Latinosurnamed candidates, rather than an objective inquiry into the
preferences of Latino voters. (AOB-30-31.) This legal error alone
warrants reversal.

analysis. But they do suggest that certain candidates and
elections should not count—the ones that defeat their arguments.
For example, respondents ask this Court to (a) ignore several
Latino-surnamed candidates who did not receive strong support
from Latino voters, since this would fatally undermine the theory
that Latino voters always prefer such candidates (RB-23, 46, 53,
60); (b) disregard all non-Latino-surnamed candidates, even those
who received the most votes from Latino voters in a given election;
and (c) exclude or discount the six combined victories of Latino
candidates Tony Vazquez and Gleam Davis. (RB-23, 26, 61.)
Only by self-servingly manipulating the tally of candidates
and elections in this manner—contrary to the case law and
undisputed evidence—can respondents claim that Latinopreferred candidates are usually defeated by white bloc voting, or
that Latinos’ votes have been diluted. The application of the
correct legal standards to the undisputed data confirms that
Latino voters, despite their relatively small numbers, have
usually been able to elect the candidates their votes show they
12
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Tellingly, respondents do not perform an election-by-election

prefer. The trial court therefore erred in holding that the City’s
election system violates the CVRA.
With respect to the Equal Protection ruling, respondents
seek refuge behind the “substantial evidence” standard of review.
This approach dodges the trial court’s significant legal errors on
both the “disparate impact” and “discriminatory intent” prongs.
De novo review applies to these errors—including the court’s
failure to distinguish actions taken with awareness of potential

intent.
In any event, the substantial-evidence standard is hardly a
rubber stamp; this Court does not review respondents’ cherrypicked evidence in isolation, but instead examines the whole
record to determine whether a reasonable trier of fact could have
found in respondents’ favor. (See Kuhn v. Dept. of Gen. Services
(1994) 22 Cal.App.4th 1627, 1633.)
As for the 1946 adoption of the current at-large election
system, respondents have no answer to the abundant evidence
showing that the Freeholders intended to (and did) expand
electoral opportunities for minorities—which explains why
prominent minority leaders supported the Freeholders’ Charter,
and why zero minorities or minority groups opposed it or sought a
different electoral system. Respondents are reduced to arguing
that even if the Freeholders themselves did not intend to
discriminate, their constituents did, which may have somehow
influenced their thinking. (RB-82.) On this record, no reasonable
factfinder could conclude that the Freeholders adopted their
13
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disparate impact from those motivated by specific discriminatory

Charter with the affirmative intent to disenfranchise minority
voters.
The same goes for the Council’s 1992 decision not to put
districts on the ballot. (RB-37.) Respondents’ case boils down to
the fact that the Council heard several people speak in favor of
districts and thus became aware that districts can, in the abstract,
improve minority representation—which amounts to nothing more
than an awareness of a potential disparate impact, not

the Council did place districts on the ballot in 2002, and City
voters (including 82% of Latino voters) rejected the proposal.
That a single Councilmember, focused on affordable-housing
goals, preferred a hybrid electoral system, with three seats elected
at-large and six elected by district—rather than seven elected by
districts—cannot be the basis for a judgment that the City
intentionally discriminated against minority voters by not
switching from the at-large system. If it could, just about any
political decision would be subject to attack on grounds of “racial
discrimination”—which is precisely why courts have repeatedly
warned against deciding cases in favor of plaintiffs who have no
real evidence of discriminatory intent.
Santa Monica’s electoral system is fair, open, and lawful. It
has allowed Latino voters, despite their relatively small numbers,
consistently to elect candidates of their choice. The trial court’s
ruling to the contrary rests on numerous legal errors. The Court
should reverse and enter judgment in favor of the City.

14
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discriminatory intent. Respondents also downplay the fact that

II.

The Trial Court Erred as a Matter of Law in Finding
Racially Polarized Voting and Vote Dilution Under
the CVRA.
When the elections are analyzed objectively, consistent with

case law, they demonstrate that Latino-preferred candidates
almost always win in Santa Monica. (Section II.B.4, post.)
Respondents attempt to convince this Court (as they did the trial
court) to commit legal error by focusing only on certain Latinosurnamed candidates and disregarding the candidates and

A. This Court Should Review De Novo Whether
Santa Monica’s Elections Are Characterized by
Legally Significant Racially Polarized Voting.
The material facts concerning Santa Monica elections—
statistical estimates of how many voters of different racial groups
voted for candidates in the last quarter-century of elections—are
undisputed. (AOB-20.) The parties dispute only the legal
standards used to determine whether those facts demonstrate
legally sufficient racially polarized voting. These are pure
questions of law, or mixed questions of law and fact, that warrant
de novo review. (AOB-23-24.)
Respondents invoke Thornburg v. Gingles (1986) 478 U.S.
30 to support their claim that “[t]his Court must affirm the trial
court’s rulings on vote dilution under the CVRA if they are
supported by substantial evidence.” (RB-42.) But in Gingles, the
Court was careful to note that the clear-error standard applicable
to the “ultimate finding of vote dilution”—which under the FVRA
is based on the “totality of circumstances”—“‘does not inhibit an

15
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elections that do not fit their theory of the case.

appellate court’s power to correct errors of law, including those
that may infect a so-called mixed finding of law and fact, or a
finding of fact that is predicated on a misunderstanding of the
governing rule of law.’” (478 U.S. at 78-79.) Put differently,
“[w]here ‘the ultimate finding of dilution’ is based on ‘a misreading
of the governing law,’ … there is reversible error.” (LULAC v.
Perry (2006) 548 U.S. 399, 427.)
Federal circuit courts likewise “review the district court’s …

met de novo.” (Cousin v. Sundquist (6th Cir. 1998) 145 F.3d 818,
823; see also Clay v. Bd. of Educ. of City of St. Louis (8th Cir.
1996) 90 F.3d 1357, 1361 [plaintiff’s “definition of ‘minority
preferred candidate’” was flawed as “a matter of law”].)
California decisions similarly hold that “a de novo standard
… applies to interpretations of statutes and to mixed questions of
law and fact when legal issues predominate.” (Jimenez v. U.S.
Cont’l Mktg., Inc. (2019) 41 Cal.App.5th 189, 196.) And “‘the
determination of whether the trial court selected the proper legal
standards in making [a discretionary] determination is reviewed
de novo.’” (Fox v. Superior Court (2018) 21 Cal.App.5th 529, 533.)1

1

Jauregui (cited at RB-42) has no bearing on these questions,
because Palmdale did not challenge the “trial court’s findings
concerning voter dilution” or its identification of minority-preferred candidates. (Jauregui v. City of Palmdale (2014) 226
Cal.App.4th 781, 792.) Jauregui addressed only whether the
CVRA applies to charter cities and whether a preliminary injunction was lawful. (Id. at 788.)
16
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legal conclusion that the third [Gingles] precondition has been

B. There is No Legally Significant Racially
Polarized Voting in Santa Monica.
Under any objective application of the correct legal
standards, respondents failed to meet their burden to prove that
Latino-preferred candidates usually lose because of white bloc
voting.
1.

The Trial Court Erroneously Focused
Exclusively on Latino-Surnamed
Candidates, Disregarding the Preferences
of Latino Voters.

needed to identify the candidates preferred by Latino voters in
each election. (E.g., Clay, 90 F.3d at 1361.) In making this
determination, the trial court focused solely on ten Latinosurnamed candidates who ran for Council in the last quartercentury. (24AA10685-10686.)
Respondents do not disagree with the many federal cases
cited by the City holding that it would be erroneous and
unconstitutional to identify minority-preferred candidates by
looking solely at minority candidates. (AOB-26-29.) Such a
methodology “would itself constitute invidious discrimination of
the kind that the Voting Rights Act was designed to eradicate,
effectively disenfranchising every minority citizen who casts his or
her vote for a non-minority candidate.” (Lewis v. Alamance Cty.
(4th Cir. 1996) 99 F.3d 600, 607.) Respondents also do not
contend that the CVRA requires such an approach. (AOB-27.)
Instead, respondents insist that the trial court’s exclusive
focus on Latino-surnamed candidates was not based on a

17
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To assess racial polarization in voting, the trial court first

“presumption” or stereotyping of Latino voters. They suggest that
the court “examined the data,” considered all candidates of all
races, and then “recognized” that Latinos prefer only Latinosurnamed candidates. (RB-51, 53.) This assertion
mischaracterizes not only what the trial court did, but also how
respondents presented their case below. (See AOB-30-31.)
From respondents’ trial brief,2 through Dr. Kousser’s trial
testimony,3 and concluding with respondents’ post-trial brief,4

court must examine only Latino-surnamed candidates and must
not consider whether other candidates—such as O’Connor in 1994,
who received near-unanimous support from Latino voters, or
Genser and Bloom in 2008, who received more Latino support
than the Latino-surnamed candidate—might qualify as Latinopreferred. (E.g., RT3059:20-23 [“Racially polarizing voting means
to compare the vote … from Hispanics for a particular candidate
who is Hispanic with the proportion of non-Hispanic whites who
voted for him.”], italics added; RT4241:11-20.) At respondents’
urging, in the statement of decision they themselves wrote, the
trial court adopted wholesale Dr. Kousser’s methodology and
charts, which focused solely on “the level of support for minority

2

“Dr. Kousser focused his attention on candidates recognized as
Latino.” (14AA5418.)

3

“You look at the Latino voting for Spanish surname candidates.” (RT4978:10-20.)

4

“Dr.

Kousser focused his attention on minority candidates.”
(22AA9735.)
18
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respondents and Dr. Kousser consistently argued that the trial

candidates….” (24AA10682, italics added; see also 24AA1068410686; RT4240:12-14 [“I do not list the candidates whom I
consider non-Hispanic white candidates in that table”].)
Respondents purport to justify the exclusive focus on
Latino-surnamed candidates by pointing to the trial court’s
statement that “a Latino candidate received the most Latino
votes” in six of the seven elections analyzed. (RB-51.) That
statement is false. (24AA10476.) Alvarez won the seventh-

well behind two white candidates in 2008. (25AA11007,
25AA11010.) Further, the trial court and respondents have never
addressed the omission of the 2014 election, in which a Latinosurnamed candidate, Muntaner, finished last overall and was tied
for eighth among Latino voters. (25AA11143, 28AA12332.)
Respondents also point to the trial court’s statement that
“[i]n most elections where the choice is available, Latino voters
strongly prefer a Latino candidate running for City Council.” (RB53.) But the undisputed data show that Latino support for
Latino-surnamed candidates in 1994 and 2002 was effectively
identical to (and statistically indistinguishable from) Latino
support for non-Latino-surnamed candidates. (25AA11006,
25AA11008). Of the eight Council elections in which Latinosurnamed candidates ran, Latinos did not “strongly prefer” the
Latino-surnamed candidate in five of them (1994, 1996, 2002,
2008, 2014).
The trial court’s methodology thus reduces to an
unwarranted application of a stereotype across elections where
19
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highest share of Latino votes in 1996, and Piera-Avila finished

the data show it does not apply. In some Council elections with
Latino-surnamed candidates, Latino voters strongly preferred
such candidates; in others, they did not. The trial court erred in
ignoring the data and accepting the offensive and inaccurate
stereotype that in all Council elections, Latino voters could prefer
only Latino-surnamed candidates.
Respondents also defend the trial court’s myopic focus on
Latino-surnamed candidates by invoking Gingles, in which, they

Black candidates received from Black and White voters,
respectively.” (RB-52.) Once again, respondents are parroting
Dr. Kousser’s flawed “understanding … of Justice Brennan’s
opinion in Gingles”—namely, that “Justice Brennan looks only at
the Black candidates. So using my understanding of the
implications of that for what analysis I as an expert witness
should make, … I concentrate on the Latino candidates entirely….”
(RT3080:2-23, italics added.)
As the City has explained (AOB-31, fn.4), the Court in
Gingles “refer[red] to the preferred representative of black voters
as the ‘black candidate’ and to the preferred representative of
white voters as the ‘white candidate’” only “as a matter of
convenience,” because it so happened in that case that “blacks
preferred black candidates” and “whites preferred white
candidates.” (478 U.S. at 68 (plur. opn.); accord Lewis, 99 F.3d at
608-610 [requiring data-driven approach to analysis of all
elections and candidates, because minorities might prefer nonminorities].)
20
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say, “the Supreme Court only considered the levels of support

The correct approach to identifying Latino-preferred
candidates should begin not with stereotypes, but with objective
data. In some jurisdictions and some elections, Latino voters may
prefer only Latino-surnamed candidates. But the trial court
simply assumed that to be the case here, contrary to the
undisputed data. This error alone warrants reversal.
2.

The Trial Court Improperly Focused Only
on Council Elections in Which a LatinoSurnamed Candidate Ran.

examined only those Council elections in which a Latinosurnamed candidate ran. (AOB-34.) Respondents’ defense of this
approach simply reiterates what the City explained in its opening
brief: Some, but not all, courts give greater weight to elections in
which a minority candidate ran. (RB-48-51; AOB-34-35; Ruiz v.
City of Santa Maria (9th Cir. 1998) 160 F.3d 543, 552.)
As an initial matter, respondents are conflating elections
involving minority candidates and elections involving minoritysurnamed candidates. Respondents offer no support—in the case
law or the CVRA—for devaluing elections featuring a Latino
candidate but no Latino-surnamed candidate (such as the 2006
and 2010 elections here).
Moreover, even if this Court were to follow respondents’
approach—giving lesser weight to elections that did not feature a
Latino-surnamed candidate—respondents have supplied no valid
reason to ignore the other elections altogether. “[T]o our
knowledge, no court has held that a white candidate cannot, as a
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Respondents also do not dispute that the trial court

matter of law, be a minority-preferred candidate, and therefore
that white-white elections are irrelevant to the Gingles third
element inquiry.” (Lewis, 99 F.3d at 610.)
Nor does the CVRA itself instruct courts to ignore such
elections entirely. A contrary construction would make it
impossible to find liability in a political subdivision where no
minority candidates ever ran. (AOB-35.) Respondents retort that
liability would still be possible in that scenario, since “[t]he CVRA

electoral choices that affect the rights and privileges of members
of a protected class’”; respondents offer Proposition 187 as an
example of such an electoral choice. (RB-48, fn.9.) This argument
sidesteps the problem identified by the City: There is no reason
that legally significant racially polarized voting and vote dilution
should go ignored if minority-preferred candidates happen to be of
a different race or ethnicity. Further, every electoral choice—
including every Council election—“affect[s] the rights and
privileges of members of a protected class.” Under the CVRA,
these choices all factor into the racially-polarized-voting analysis.5
If this Court agrees that all elections during the relevant
period must at least be taken into account, even if some get lesser
5

Moreover, Proposition 187 already falls under another category
listed in the same sentence of the statute quoted by respondents—“elections involving ballot measures.” (§ 14028(b).) The
phrase “or other electoral choices that affect the rights and
privileges of members of a protected class” thus appears to be a
residual clause meant to capture all aspects of elections that
may bear on the racial-polarization question.
22
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also provides that RPV can be established by analyzing ‘other

weight, this is another independent ground for reversal.
3.

An Election-by-Election Analysis Reveals
that Latino-Preferred Candidates Almost
Always Win—and that Respondents Have
Manipulated the Set of Relevant Elections
and Candidates to Reverse-Engineer a
Contrary Conclusion.

Respondents decline to perform an “election-by-election”
analysis in their brief (Clay, 90 F.3d at 1361), presumably because
doing so would expose the inconsistencies and errors in the trial

election analysis below, respondents pepper their brief with
suggestions that this Court should discount or ignore certain
candidates and elections for various reasons. The Court should
reject these invitations to err.
As shown below, even if the Court agrees with respondents
and confines its analysis to the Council elections in which Latino
or Latino-surnamed candidates ran, Latino-preferred candidates
have almost always won, and few of those who lost were even arguably defeated by white bloc voting.
a.

1994.

Vazquez, Finkel, and O’Connor were all Latino-preferred.
(25AA11006.) The point estimate of Latino support for each was
well above 100%, and Dr. Kousser testified that a point estimate
exceeding 90% means that “close to 100 percent of the Latinos
cast” a vote for that candidate. (RT3172:18-21; see also
RT3058:19-26.) Dr. Kousser regarded only Vazquez as Latinopreferred because he “only lists Spanish-surnamed candidates. I
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court’s approach. Instead, as demonstrated in the election-by-

do not list the candidates whom I consider non-Hispanic white
candidates in that table.” (RT4240:10-4241:10.) He followed this
approach for every election he analyzed. (RT4241:11-20.)
O’Connor won, and neither Vazquez nor Finkel was
defeated by white bloc voting. (AOB-47.) Respondents say
nothing about Finkel, but they offer a novel—and therefore
waived—take on the causation element of racially polarized voting
to salvage their argument that Vazquez was defeated by white

have always focused exclusively on differences in voting between
Latino voters and white voters,6 and although Vazquez came in
third (and Finkel second) among white voters in 1994 and would
have been elected if only whites had voted (AOB-47), respondents
argue, for the first time, that a “coalition of non-Hispanic Whites,
Asians and Blacks” must have banded together to defeat Vazquez
in 1994. (RB-61-62.)
Respondents rely on Meek v. Metropolitan Dade County
(11th Cir. 1990) 908 F.2d 1540 to support their novel “coalition”
theory. (RB-61-62.) In that case, whites were not a majority of
voters, and “Black and Hispanic voters [we]re [so] hostile toward
each other” that each group routinely sided with white-preferred
candidates to avoid electing the other group’s preferred
6

(E.g., RB-51-52 [stressing propriety of comparing only support
for minority candidates from majority (here white) and minority (here Latino) voters]; AOB-30-31 [respondents’ expert
looked only at Latino and white voting for Latino-surnamed
candidates]; 24AA10682-10686 [trial court adopted this approach].)
24
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bloc voting in 1994. Although respondents and the trial court

candidates. (908 F.2d at 1545.) Here, by contrast, respondents
have “offered no evidence or argument to show that white voters
… vote in a bloc with voters classified as ‘other’ races.” (Harris v.
City of Texarkana (W.D.Ark. Jan. 9, 2015) 2015 WL 128576, at *6
[distinguishing Meek].) Nor could they—white, African-American,
and Asian voting patterns are consistently different in Santa
Monica. (See 25AA11006-110012.)
Meek also appears to be the only case holding that a shifting

Gingles precondition of majority-bloc voting. That Meek is an
outlier is unsurprising given the language of that precondition:
“the white majority votes sufficiently as a bloc to enable it …
usually to defeat the minority’s preferred candidate.” (478 U.S. at
50-51, 56, italics added; see also Nipper v. Smith (11th Cir. 1994)
39 F.3d 1494, 1533 (en banc) [“to be actionable, the electoral
defeat at issue must come at the hands of a cohesive white
majority”].)
To the extent other cases address combinations of different
groups of voters, it is in determining whether a minority group is
large enough to form a majority of voters in a hypothetical district
(the first Gingles precondition). In these cases, courts have
squarely rejected coalition or crossover districts. (E.g., Bartlett v.
Strickland (2009) 556 U.S. 1, 19 (plur. opn.); Nixon v. Kent Cty.
(6th Cir. 1996) 76 F.3d 1381, 1386-1392 (en banc).) No court has
yet decided in a published opinion whether such a district is
permissible under the CVRA. (Sanchez v. City of Modesto (2006)
145 Cal.App.4th 660, 690 [leaving for remand question whether
25
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“coalition” of white and non-white voters can satisfy the third

“the court [is] precluded from employing crossover or coalition
districts … as a remedy”].)
In short, the concept of a “coalition” is doubtful enough in its
usual context (the first Gingles precondition); it is doubly
doubtful, notwithstanding Meek, in the context of the third
precondition; and regardless, the facts do not support such a
theory here.7 Respondents have therefore identified no reason to
attribute Vazquez’s loss in 1994 to white bloc voting rather than

(AOB-46-48.)
b.

1996.

Three white candidates (Feinstein, Olsen, and Genser)
received effectively 100% of the Latino vote—and significantly
more Latino support than the Latino-surnamed candidate.
(25AA11007.) Feinstein and Genser won.
Olsen, like Vazquez and Finkel in 1994, was not defeated by
white bloc voting, because he would have won if whites had been
the only voters. (Ibid.)
Dr. Kousser ignored these candidates and focused only on
voting for a Latino-surnamed candidate, Alvarez. (RT3064:18-27.)
Respondents never mention Alvarez in their brief, because

7

Respondents contend that the CVRA commands a comparison
between the choices of Latinos and the aggregate choices of all
non-Latino voters. (RB-62.) If that is the case, then the judgment should be reversed for this reason alone, because neither
respondents’ expert nor the trial court performed such an analysis. (See AOB-30-31.)
26
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to insufficient support from African-American and Asian voters.

she does not fit their theory that Latinos vote solely on the basis of
surnames. But, in a transparent effort to avoid the inconvenient
fact that Alvarez and Latino-surnamed candidates in other
elections received little Latino support, respondents urge the
Court to narrow its analysis to “serious” Latino-surnamed
candidates. (RB-23, 46, 53, 60.)
Respondents never define, nor did they introduce evidence
at trial supporting, any distinction between “serious” and “non-

in an effort to justify their stereotyping assumption that Latino
voters prefer only Latino-surnamed candidates—if a Latinosurnamed candidate received little support from Latino voters, it
must be because he or she was not “serious.”
For this reason, the City repeatedly objected to the use of
the vague label “serious” in respondents’ proposed statement of
decision. (24AA10476-10477, 24AA10485-10486.) And the trial
court sustained all of those objections, even though it rubberstamped respondent’s proposed statement in almost every other
respect. (24AA10667.)
c.

2002.

Three candidates (Aranda, McKeown, and O’Connor) were
supported by over 50% of Latino voters, and two (McKeown and
O’Connor) prevailed. (25AA11008.) But the City counts only
Aranda and McKeown as Latino-preferred. The point estimate of
Latino support for Aranda (83%) is nearly identical to (and
statistically indistinguishable from) the point estimate of Latino
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serious” candidates. Respondents are again reasoning backwards

support for McKeown (77%). (Ibid.) The City discounts O’Connor
(57%) because she received significantly less (though still
statistically indistinguishable) Latino support than a losing
Latino-preferred candidate (Aranda).
Dr. Kousser focused exclusively on Aranda because she was
“the only Spanish surname candidate.” (RT3068:11-12.)
Respondents suggest—without directly stating—that Aranda was
meaningfully more preferred than McKeown because her Latino-

though both estimates are high and statistically
indistinguishable. (RB-56.)
There is no basis for this manipulation of the list of
preferred candidates. Indeed, one of the cases respondents cite
expressly requires McKeown to be considered Latino-preferred: “if
candidate X was white and received almost as much support from
the black community as candidate Y who was black and was the
leading vote getter in the black community, then the Court would
deem both candidate X and Y to be black preferred.” (Askew v.
City of Rome (11th Cir. 1997) 127 F.3d 1355, 1379, fn.9; RB-55.)
Other cases cited by the City hold the same. (See AOB-37-38.)
In an effort to circumvent this authority and ensure that
McKeown is excluded, respondents assert that courts have
declined to deem Latino-preferred winning candidates who may
have received slightly fewer minority votes than a losing
candidate—that is, “when faced with statistical estimates similar
to those found by Dr. Kousser.” (RB-56.) But they do not cite a
single case holding that minor variations in point estimates are
28
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support point estimate is six points higher than McKeown’s, even

dispositive.
Respondents’ best case is Harper v. City of Chicago Heights
(N.D.Ill. 1993) 824 F.Supp. 786, in which, they claim, “the court
declined to label an incumbent black candidate as black-preferred
where she received just 11% less support from black voters than
another black candidate who was the top choice of black voters.”
(RB-56.) Respondents neglect to mention that the court’s
conclusion did not rest solely or even principally on that 11-point

voters in another election and by 41 points in yet another—which
cemented the conclusion that she was not preferred by black
voters. (824 F.Supp. at 790.)
Respondents otherwise contend that the City’s method of
identifying Latino-preferred candidates is over-inclusive and
sweeps in less-preferred candidates. Every variation on this
theme is wrong.
First, respondents assert that there can be only one Latinopreferred candidate in multi-seat Council elections. (RB-57.) But
the case law makes clear that when minority voters have more
than one vote to cast, they might legitimately prefer multiple
candidates, although courts must be careful not to count as
“minority-preferred” winning candidates who received
substantially fewer minority votes than losing candidates. (Levy
v. Lexington Cty. (4th Cir. 2009) 589 F.3d 708, 716; NAACP, Inc. v.
City of Niagara Falls (2d Cir. 1995) 65 F.3d 1002, 1019.) The
CVRA endorses this approach, both by incorporating the federal
case law (§ 14026(e)) and by specifying that in multi-seat at-large
29
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gap; that same candidate was beaten by 29 points among black

elections like those at issue, “the relative groupwide support
received by candidates from members of a protected class shall be
the basis for the racial polarization analysis” (§ 14028(b)).
Respondents’ theory appears to be that Latino voters always
prefer Latino-surnamed candidates, but often cast “throwaway”
votes for less-preferred white candidates. (RB-53-54, 57.) But
that theory is inconsistent with the facts.8 Respondents’ expert
estimated how many votes were cast by members of each group in

voters did not vote for Latino-surnamed candidates even though
they had votes to spare. (25AA11007 [Alvarez]; 25AA11010 [PieraAvila]; 25AA11011 [Gomez, Duron]; 28AA12332 [Muntaner].)
Latino voters’ unwillingness to cast surplus votes for Latinosurnamed candidates demonstrates that (1) Latino voters are
motivated by more than candidate ethnicity alone, and (2) they do
not cast additional votes—for white or Latino candidates—simply
because they can.
Second, respondents argue that the City has improperly
designated as “Latino-preferred” the Latino voters’ second, third,
and fourth choices so long as they “received a vote from at least
50% of Latinos and 95% confidence intervals” for those candidates
overlap with those of the candidate who received the most Latino
votes. (RB-53-54.) That is not what the City has argued.
Rather, the City contends that Latino-preferred candidates
8

Indeed, sometimes the pattern may be reversed. In 2002, Aranda was not the first choice of Loya or de la Torre; they preferred a white candidate. (AOB-33.)
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each election. (E.g., 25AA11010.) In several elections, Latino

must be identified in three steps: (1) begin with the three or four
candidates (depending on how many seats are up in that election)
who would have won had Latinos been the only voters; (2) remove
from that “preferred” list any winning candidates who received a
significantly lower share of Latino votes than a losing candidate;
and (3) remove any remaining candidates who received lukewarm
Latino support (under 50%). (22AA9858-9859; AOB-36-38.)
This approach follows the CVRA and federal case law by

candidates, and thus the order of Latino preference, to identify
those candidates who were truly Latino-preferred. It also reflects
the “searching practical evaluation” that respondents repeatedly
assert is required (RB-51, 53), particularly in comparison with the
trial court’s exclusive focus on Latino-surnamed candidates or
respondents’ insistence on looking only at the candidate estimated
to have received the most Latino support. (See Mo. State Conf. of
the NAACP v. Ferguson-Florissant Sch. Dist. (E.D.Mo. 2016) 201
F.Supp.3d 1006, 1047 [in multi-seat elections, “looking only at the
top-ranked candidate does not capture the full voting preference
picture” because “it disregards the fact that multiple seats are
available in each election, and with that the possibility that
minority voters prefer more than one candidate”].)
Third, respondents claim that the City’s approach “amounts
to a rule that minority voters must accept the loss of a clearly
preferred candidate as a ‘win’ if a distant consolation prize
squeaks across the finish line.” (RB-54.) Yet, tellingly, they do
not identify a single example of such a “distant consolation prize”
31
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accounting for the relative levels of Latino support received by all

in Council elections. Respondents name only the 2016 election
that Vazquez won and de la Torre lost, with very close (and
statistically indistinguishable) support from Latino voters. (RB56, fn.11.) Was Vazquez—a Latino community activist and then
two-time Council election winner who was serving as mayor and
had consistently garnered strong Latino support—Latino voters’
“distant consolation prize” in 2016?
Fourth, respondents assert that Latino-preferred candidates

59.) Not only are respondents continuing to focus,
inappropriately, on the race of the candidates rather than the
preferences of Latino voters, their narrative happens to be false.
Vazquez has won a Council seat three times, as has Davis.
Latinos have also repeatedly won seats on the City’s other
governing boards: de la Torre, Leon-Vazquez, Escarce, and
Quinones-Perez, for example, each have won at least three
elections. (See p. 38, post.)
d.

2004.

Loya was the lone Latino-preferred candidate; she lost,
arguably due to white bloc voting. (25AA11009.) Although
another candidate (Bloom) prevailed with the support of over 50%
of Latino voters, the City does not regard him as Latino-preferred
because Loya received significantly more Latino support.
e.

2006.

A white candidate (McKeown) was the top choice of Latino
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in Santa Monica can win elections only if they are white. (RB-57-

voters (58%) and the only candidate to receive at least 50% of Latinos’ votes; he won. (28AA12329.)
A Latina candidate (Davis) ran and lost in 2006. The City
does not treat her as Latino-preferred because she was not one of
the top three Latino vote-getters. Dr. Kousser (and thus the trial
court) did not even analyze the 2006 election because there were
no Latino-surnamed candidates.
Respondents attempt to redefine who counts as Latino to

in 2010, 2012, and 2016. The CVRA defines a “protected class” by
reference to federal law, which, in turn, defines the protected class
of Latinos as “persons who are … of Spanish heritage.” (AOB-43.)
Because Davis’s father was Mexican, she is a Latina candidate
under the CVRA, which requires courts to examine, at a
minimum, those “elections in which at least one candidate is a
member of a protected class.” (Ibid.; § 14028(b).)
Respondents and the trial court interpret this formulation
to mean “elections ... that involved at least one candidate
recognized as Latino by the Santa Monica electorate.” (RB-23,
italics added; see also 24AA10684-10685, fn.7.) According to
respondents and the trial court, whether someone is Latino
depends on a telephone survey of 400 voters. (Ibid.) Respondents
have never cited any support for this assertion—because there is
none. The CVRA requires “Spanish heritage,” which Davis
indisputably has. There is no reason to exclude the 2006 election,
or Davis’s later victories in 2010, 2012, and 2016.
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eliminate the 2006 election and the inconvenient victories of Davis

f.

2008.

Two white candidates (Genser and Bloom) prevailed with
the support of 50% or more of Latino voters. (25AA11010.) But
Dr. Kousser focused solely on the Latino-surnamed Piera-Avila,
even though the point estimate of her share of the Latino vote was
between 16 and 22 points lower than that of the two winning
candidates. (Ibid.)
To minimize the lack of Latino support for a Latino-

be regarded as not “serious.” (RB-26, fn.4.) This is the second of
five such candidates respondents would have the Court ignore on
account of this empty label alone.
g.

2010.

In two elections, one for a partial and one for a full term,
three Latino-preferred candidates (McKeown, O’Connor, and
O’Day) prevailed. (AOB-42-43.) Another winner happened to be
Latina (Davis), but the City does not treat her as Latino-preferred
because she received less than 50% Latino support. (28AA12330.)
As with the 2006 election, Dr. Kousser and the trial court did not
analyze the 2010 elections because there were no Latino-surnamed candidates.
h.

2012.

All four Latino-preferred candidates (Vazquez, O’Day,
Winterer, and Davis) prevailed. (25AA11011.) Of those,
Dr. Kousser addressed only Vazquez, because of his surname,
even though Davis is Latina.
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surnamed candidate, respondents suggest that Piera-Avila should

Dr. Kousser also addressed—again strictly because of their
Latino surnames—two other candidates (Gomez and Duron) who
did not poll well among Latinos. (RT3189:26-28; 24AA10686.)
Dr. Kousser admitted that neither Gomez nor Duron was Latinopreferred. (RT4224:11-14, RT4235:26-28, RT4248:14-18.)
Respondents would presumably discount both as “non-serious.”
Respondents also seek to discount Vazquez, who won, on the
theory that the trial court found “special circumstances.” (RB-26-

themselves, the trial court did not describe that election as a
“special circumstance,” nor did it state that it was discounting
that election. There is no reason to defer to the trial court’s effort
to weigh elections, because it made none.
Respondents also accuse the City of misrepresenting the
third Gingles precondition by omitting the words “special
circumstances.” (RB-27, fn.5.) But there is a good reason for that
omission: The only time the trial court addressed the weight to be
given to a particular election was in rejecting the City’s argument
that de la Torre’s defeat in 2016 should be discounted as a special
circumstance (24AA10688), since overwhelming evidence showed
that de la Torre (a four-time winner of School Board elections)
threw that Council election to gin up support for this lawsuit,
which his wife and organization filed before the election.
(22AA9860, 22AA9818; see § 14028(a) [“elections conducted after
the filing of the action” are less probative].) The City is not
challenging the trial court’s rejection of this argument.
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27, 47, 60-61.) But in a decision written by respondents

i.

2014.

The lone Latino-preferred candidate (McKeown) prevailed.
(28AA12331-12332.)
Although a Latino-surnamed candidate (Muntaner) ran in
this election and performed poorly among Latino voters,
Dr. Kousser and the trial court did not analyze it; respondents
never explain why in their brief. (AOB-34, fn.5, 44.) Presumably,
respondents regard her, too, as “non-serious”—the fifth such

argument below and the trial court made no such finding.
j.

2016.

Three candidates, two of whom (Vazquez and O’Day) won,
received votes from at least 50% of Latino voters. The City does
not count the victory of O’Day (who lives in the Pico
Neighborhood) in its favor, because he received significantly less
support than a losing preferred candidate, de la Torre.
Respondents, by contrast, again seek to manipulate the tally
in their favor, arguing that Vazquez’s victory should be discounted
either because he was an incumbent (RB-61, fn.13) or because de
la Torre may have received slightly more (yet still statistically
indistinguishable) support from Latino voters. (RB-56, fn.11.)
The trial court did not conclude, and respondents did not
argue below, that Vazquez’s 2016 victory should be discounted
because he was an incumbent. (See 22AA9737, 24AA10688.) In
any event, courts have cautioned against discounting minoritypreferred candidates’ victories because of incumbency.
“[I]ncumbency plays a significant role in the vast majority of
36
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candidate in this summary—even though they made no such

elections” and cannot qualify as a “special circumstance” unless it
“play[s] an unusually important role in the election at issue; a
contrary rule would confuse the ordinary with the special.”
(Clarke v. City of Cincinnati (6th Cir. 1994) 40 F.3d 807, 813;
accord Cottier v. City of Martin (8th Cir. 2010) 604 F.3d 553, 561,
fn.5 (en banc).)
When Latino-Preferred Candidates Are
Properly Identified, It Becomes Plain That
There Is No Legally Significant Racially
Polarized Voting.

Notwithstanding their attempts to mischaracterize the
City’s arguments, respondents agree with the basic principles set
out in the opening brief, including that (1) the identification of Latino-preferred candidates must begin with an objective, datadriven analysis of election returns, and (2) it is improper to deem
Latino-preferred a winning candidate who received significantly
fewer Latino votes than a losing candidate.
Properly identified under these principles, Latino-preferred
candidates usually prevail in Santa Monica’s at-large elections.
The parties’ experts analyzed 11 Council elections held since
1994. (AOB-Addendum.) There were 22 Latino-preferred
candidates in those elections, with Latino-preferred candidates
defined as those who met the three-step standard identified above.
Of those candidates, 16 (73%) won. And of the few Latinopreferred candidates who lost, only three (14%) were arguably
defeated by white bloc voting; such defeats were therefore far from
“usual.”
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4.

Even if the Court confines its analysis to a smaller set of
elections—for example, excluding the 2006 and 2010 elections that
featured Davis, a Latina candidate, and examining only those
eight Council elections in which a Latino-surnamed candidate ran
(1994, 1996, 2002, 2004, 2008, 2012, 2014, 2016)—the result is the
same. Of the 18 Latino-preferred candidates who ran in those
elections, 12 (67%) prevailed, and only three of the 18 (17%) lost
arguably because of white bloc voting.

surnamed candidates in the eight elections in which they ran
(which would be legal error, as explained above), only three such
candidates (Aranda in 2002, Loya in 2004, and de la Torre in
2016) were arguably Latinos voters’ first preference and arguably
lost as a result of white bloc voting.
If there were any doubt about the success of Latinopreferred candidates in Santa Monica, the results of exogenous
elections (elections for the School, College, and Rent Control
Boards) dispel it. Fifteen such contested elections were analyzed.
(AOB-Addendum.) Of 27 Latino-preferred candidates, 23 (85%)—
including 14 of the 16 Latino-surnamed candidates noted in the
statement of decision (24AA10693-10694)—won their elections.
(AOB-45, Addendum.) And only four (15%) were arguably
defeated by white bloc voting. That the trial court nevertheless
used such elections to support its conclusion of racially polarized
voting underscores the illogical nature of its methodology. (AOB44-46.) Respondents fail to address this fundamental flaw in the
trial court’s reasoning, other than to insist that the court gave
38
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And even if the Court looks solely at the 11 Latino-

exogenous elections “their proper weight.” (RB-48, fn.8.)
*

*

*

Under any objective, consistent, and data-driven approach
to analyzing the undisputed election results, there is no legally
significant racially polarized voting in Santa Monica’s Council
elections, because Latino-preferred candidates are not “usually”
defeated by white bloc voting—which respondents concede is the
operative standard. (AOB-46; RB-60-61.) The trial court

C. No Evidence—Only Illogical Speculation—
Supports the Trial Court’s Conclusion That the
City’s At-Large System Dilutes Latino Votes.
The CVRA requires proof of vote dilution. (AOB-49-50.)
Respondents contend in half a sentence that racially polarized
voting alone is sufficient for liability. (RB-63-64.)
Respondents’ reading threatens to render most of the
statute surplusage, including section 14027, which mirrors
language in VRA section 2 requiring proof of an injury caused by
the challenged electoral system. (AOB-49-50.) Further,
respondents’ reading underscores the problem identified by the
City (AOB-56-60): If polarization alone were the touchstone of
CVRA liability, any protected class, no matter how small, could
force a political subdivision to change its electoral system on the
basis of mere differences in voting behavior—even if the protected
class could not elect its preferred candidates under any
alternative system. Requiring courts to draw districts or impose
other race-conscious remedies under such circumstances—on the
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committed reversible error in concluding otherwise.

basis of an incurable lack of political power, rather than any
cognizable injury—raises serious constitutional concerns. (Part
III, post.)
Because no alternative electoral scheme would enhance
Latino voting strength, there is no evidence of vote dilution in
Santa Monica. The trial court’s contrary conclusion depends on a
“remedy” that would not only be ineffective, but unconstitutional.
There Is No Precedent for Respondents’
Proposed Districting Remedy.

Respondents attempt to duck constitutional questions by
contending that the district the trial court adopted, in which only
30% of eligible voters would be Latino, falls “squarely within the
range the U.S. Supreme Court identifies as ‘influence districts’
that empower minority voters.” (RB-66, citing Georgia v. Ashcroft
(2004) 539 U.S. 461, 470-471.) This is misleading, at best.
The Supreme Court has never endorsed the concept of
influence districts in section 2 cases. (AOB-57-58.) To the
contrary, the Court squarely rejected such districts in Bartlett,
holding that section 2 supplies a remedy “[o]nly when a
geographically compact group of minority voters could form a
majority in a single-member district.” (556 U.S. at 26, italics
added.) Georgia v. Ashcroft, by contrast, is a section 5 case; it
addresses an entirely different remedial scheme concerning the
federal government’s preclearance of certain states’ new voting
practices. (539 U.S. at 465-466.) The Supreme Court has
repeatedly held that “[t]he inquiries under §§ 2 and 5 are
different,” and so “although the presence of influence districts is
40

Document received by the CA 2nd District Court of Appeal.

1.

relevant for the § 5 retrogression analysis, ‘the lack of such
districts cannot establish a § 2 violation.’” (Bartlett, 556 U.S. at
24-25.)
This Court should resist, on these facts, respondents’ call to
write the first decision anywhere finding liability and imposing
districts under even remotely similar circumstances.
2.

The Trial Court Erred in Concluding That
An Alternative Electoral System Will
Enhance Latino Voting Strength.

conclusory finding that other electoral systems—either an
“influence” district or an alternative at-large scheme like limited
voting—would improve Latinos’ voting power. (RB-65-67.) None
of these arguments has merit.
Respondents say nothing about the fundamental flaw in the
trial court’s remedial thesis. (See AOB-52-53.) Namely, it cannot
be the case that the City is “plagued by” racially polarized voting
(RB-26, 47) and also that a 30%-Latino district would enhance
Latino voting strength. If, as respondents argue, Latinos vote so
differently from white voters, such a district would guarantee that
Latinos would be outvoted by whites in winner-take-all district
elections.
Respondents do little to defend their expert’s analysis of the
effectiveness of a hypothetical Pico District, merely asserting that
he “recreated prior elections” and that although “Latino
candidates preferred by Latino voters … lose citywide, they often
receive more votes than any other candidate in the Pico

41

Document received by the CA 2nd District Court of Appeal.

Respondents argue that evidence supported the trial court’s

Neighborhood district.” (RB-30-31.) This is false. (AOB-54-55.)
Respondents’ expert analyzed seven elections. In most of those
elections, the candidate estimated to have received the most votes
in the district also prevailed in the at-large election. (26AA1153611538.) In the 2012 election, a white candidate (O’Day) would
have received the most votes in the Pico District and prevailed
over a Latino candidate, Vazquez, who won in the at-large system.
(26AA11537.)

alternative at-large election schemes is no more persuasive.
Latino voters would not be able to elect candidates of their choice
under such a scheme, because they would not surpass the
“threshold of exclusion” (12.5% of the electorate). (AOB-55-56.)
Respondents contend only that it is inappropriate to
consider voter turnout in assessing the viability of such a scheme.
(RB-66-67.) That would be true if a hypothetical district were at
issue: The cases cited by respondents hold that turnout may not
be considered in determining whether a protected class would
constitute the majority of voters in a hypothetical district (United
States v. Village of Port Chester (S.D.N.Y. 2010) 704 F.Supp.2d
411, 426-427) or whether voters in such a district would be
sufficiently cohesive to elect candidates of their choice (United
States v. Blaine Cty. (9th Cir. 2004) 363 F.3d 897, 910-911).
But courts do consider voter turnout in determining the
effectiveness of a proposed alternative at-large election scheme.
(AOB-55-56.) If a protected class could not elect candidates of its
choice under such a scheme, whether because its turnout-adjusted
42
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Respondents’ defense of their other expert’s analysis of

share of voters is too small or for any other reason, “there neither
has been a wrong nor can be a remedy.” (Growe v. Emison (1993)
507 U.S. 25, 40-41; see also Gingles, 478 U.S. at 50, fn.17 [“Unless
minority voters possess the potential to elect representatives in
the absence of the challenged structure or practice, they cannot
claim to have been injured by that structure or practice”].)9
Respondents have cited no case imposing an alternative atlarge election remedy under circumstances like these, where

hypothetical district and cannot, in any at-large configuration,
exceed the threshold of exclusion under reasonable assumptions.
In the few published decisions imposing an alternative at-large
remedy, the protected class was large enough to constitute a
majority of eligible voters in a hypothetical district; the court
determined in each case, however, that an alternative at-large
system would grant the protected class the ability to elect
candidates of its choice. (E.g., United States v. Euclid City Sch.
Bd. (N.D.Ohio 2009) 632 F.Supp.2d 740, 769-770.)
*

*

*

Latino voters are already electing candidates of their choice.
There is no cause to abandon the City’s well-functioning electoral
system in favor of a districting plan that would limit rather than
9

Hedging their bets, respondents argue that “there is no evidence that turnout among Latinos in Santa Monica is significantly lower than that of non-Latinos.” (RB-67.) To the contrary, there was unrebutted expert testimony that Latino turnout has been consistently low. (28AA12378, RT8301:2-11; see
also RT8591:13-19, RT8593:26-8594:4.)
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voters of the protected class cannot form the majority in any

expand Latino voting power.
3.

Because the District Ordered by the Trial
Court Would Not Remedy Any Harm, It Is
Impermissible to Strand Latinos Outside
the Pico District in Overwhelmingly White
Districts.

If respondents were correct that Santa Monica elections are
highly polarized (e.g., RB-25), then under the new system foisted
on the City, some Latino voters would be “packed” into a district

them unable, in contrast to the current electoral system, to elect
candidates of their choice because other voters would routinely
outvote them in winner-take-all, single-seat elections. (See Part
II.C.2, ante.) And there is no dispute that the majority of the
City’s Latino voters would be “cracked” across the six other
(overwhelmingly white) districts, without any real say in local
elections. Respondents do not dispute that the same would be
true for the City’s African-American and Asian voters. (AOB-53.)
Citing Gomez v. City of Watsonville (9th Cir. 1988) 863 F.2d
1407, respondents contend that this drastic side effect of the
judgment is irrelevant. (RB-65-66.) But this case is factually
distinguishable from Watsonville: There, as in other cases holding
defendants liable under section 2, it was possible to create a
majority-minority district. (863 F.3d at 1414 [two majority-Latino
districts possible].)
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in which they would account for only 30% of voters, rendering

D. Respondents Offer No Reason to Consider the
Section 14028(e) Factors Absent Evidence of
Legally Significant Racially Polarized Voting
and Vote Dilution.
Respondents concede that the Senate factors “are considered
in FVRA cases only after certain preconditions are demonstrated,”
but they insist that the factors set out in section 14028(e) of the
CVRA are different—that they are “part of the [racially-polarizedvoting] analysis itself.” (RB-63.)

and the federal case law it incorporates. Section 14026(e) defines
racially polarized voting by reference to “case law regarding
enforcement of the federal Voting Rights Act.” And in VRA
section 2 cases, the Senate factors—on which the section 14028(e)
factors are based—are separate from the racially-polarized-voting
analysis. Under section 2, it is necessary but insufficient for
plaintiffs to prove legally significant racially polarized voting and
vote dilution. (Johnson v. De Grandy (1994) 512 U.S. 997, 1011.)
Once plaintiffs have cleared those hurdles, they must also show
that “under the totality of the circumstances,” the electoral system
“has the effect of diminishing or abridging the voting strength of
the protected class.” (Voinovich v. Quilter (1993) 507 U.S. 146,
156.)
The CVRA removed this secondary hurdle to liability,
making it “probative, but not necessary.” (§ 14028(e).) The
statute did not, in incorporating federal law on racially polarized
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This argument is inconsistent with the text of the CVRA

voting, redefine it to include the Senate factors.10
Thus, because there is no legally significant racially
polarized voting or vote dilution, there is no reason for the Court
to address the section 14028(e) factors. (AOB-49.)
III.

The Judgment Renders the CVRA Unconstitutional as
Applied to the Facts of This Case.
The judgment raises three constitutional concerns. (AOB-

56-60.) Respondents try to brush them away by claiming that

2019) 786 F.App’x 705 have “confirmed the CVRA passes
constitutional muster.” (RB-67-68.) But those cases, unlike this
one, involved facial challenges to the statute.
Next, respondents contend that the trial court did not, “[a]s
the Statement of Decision makes clear,” unconstitutionally
assume that Latino voters prefer only Latino candidates. (RB-68.)
As explained above (Part II.B.1, ante), however, that is precisely
what the decision shows.
As for the City’s argument that the trial court has
interpreted the CVRA to allow for liability even absent evidence of
vote dilution (AOB-57-59), respondents have little to say. (RB-6869.) They do not grapple with the federal cases holding that
“influence” claims are non-justiciable and/or unconstitutional.
(AOB-57-59.) Those courts have explained that no limiting

10

Respondents contend that the City’s interpretation of section
14028(e) renders it meaningless. Not so. These qualitative factors could tip the scales in a case, unlike this one, in which
there is limited quantitative evidence of voting behavior.
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Sanchez v. City of Modesto and Higginson v. Becerra (9th Cir.

principle separates a case like this one—brought ostensibly on
behalf of a protected class accounting for just over 13% of the
City’s voters—and a case involving a protected class of just one
person. “If 10% of the voters can ‘swing’ an election, perhaps so
can 1% or 0.1%. A single voter is the logical limit.” (Illinois
Legislative Redist. Comm’n v. LaPaille (N.D.Ill. 1992) 786 F.Supp.
704, 716 (three-judge panel); see also Arizona Minority Coal. Fair
Redist. v. Arizona Indep. Redist. Comm’n (D.Ariz. 2005) 366

statistically proved’ and admits of no limiting principle”].)
Finally, respondents dismiss the City’s charter-city
argument on the ground that it was already “rejected” in
Jauregui. (RB-69.) But Jauregui is distinguishable because the
City of Palmdale did not challenge the trial court’s findings of
racially polarized voting and vote dilution on appeal. (226
Cal.App.4th at 788, 792, 808; AOB-60, fn.14.) Here, because those
findings are legally erroneous, there is no basis for judicial
interference with the City’s right to self-governance.
IV.

The Trial Court’s Equal Protection Ruling Is Legally
and Factually Erroneous.
The trial court committed legal error as to both the “dispar-

ate impact” and the “discriminatory intent” prongs of respondents’
Equal Protection claim. (AOB-61-76.) Respondents’ arguments to
the contrary are unavailing.11
11

Respondents do not dispute that, for purposes of their Equal
Protection claim, the California and federal Constitutions are
interpreted coextensively. (AOB-60.)
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F.Supp.2d 887, 906 [“‘Influence cannot be clearly defined or

A. The Judgment Demands Searching Review for
Legal Error, not a Rubber Stamp.
Respondents insist that this Court must defer to the trial
court’s Equal Protection rulings because they are factual. (RB44.) But the City is primarily challenging legal errors that are
reviewed de novo: In reaching the determinations of disparate
impact and discriminatory intent, the court applied the wrong
standards and thus set the bar erroneously too low. (AOB-61-68;
see People v. McKee (2012) 207 Cal.App.4th 1325, 1338; Engquist

To the extent this Court reviews any of the trial court’s
findings for substantial evidence, the “ultimate determination is
whether a reasonable trier of fact could have found for the
respondent based on the whole record.” (Kuhn, 22 Cal.App.4th at
1633.) Because this Court “was not created … merely to echo the
determinations of the trial court” (ibid.), it does not, in its “search
for substantial evidence,” “blindly seize any evidence in support of
the respondent in order to affirm the judgment.” (Carter v. CB
Richard Ellis, Inc. (2004) 122 Cal.App.4th 1313, 1328.) Rather,
since “[r]eview of evidence in isolation can be misleading,” the
Court considers the “whole record”—it “may not consider only
supporting evidence in isolation, disregarding all contradictory
evidence.” (Rivard v. Bd. of Pension Commissioners (1985) 164
Cal.App.3d 405, 412.)
B. The Trial Court Erred as a Matter of Law in
Finding Discriminatory Impact.
The trial court erred as a matter of law when it found that
Santa Monica’s at-large election system had a disparate impact on
48
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v. Oregon Dept. of Agric. (9th Cir. 2007) 478 F.3d 985, 992.)

minorities, because the court was unable to link the electoral
system to any actual impact on minorities. (AOB-61-65.)
Respondents assert that “disparate impact can be established in a
variety of ways,” and offer three theories for such impact here:
vote dilution, the lack of successful minority candidates, and
unresponsiveness to the minority community. (RB-69-71.) Only
one of these asserted bases, vote dilution, is legally sufficient, and

1.

Disparate Impact Requires a Showing of
Vote Dilution.

In the context of Equal Protection challenges to voting
systems, disparate impact means that “members [of the minority
group] had less opportunity than did other residents in the district
to participate in the political processes and to elect legislators of
their choice.” (White v. Regester (1973) 412 U.S. 755, 766; see
AOB-61.)
Respondents contend that vote dilution is only one possible
species of disparate impact, citing Washington v. Finlay (4th Cir.
1981) 664 F.2d 913. (RB-70, 72-73.) But the very sentence they
quote says precisely the opposite: “[Fifteenth and Fourteenth
Amendment claims] are essentially congruent since, under either,
the claim can only be established by proof (a) that vote dilution, as
a special form of discriminatory effect, exists and (b) that it
results from a racially discriminatory purpose chargeable to the
state.” (664 F.2d at 919, italics added.) Respondents similarly
mis-cite Buskey v. Oliver (M.D.Ala. 1983) 565 F.Supp. 1473, for
the proposition that disparate impact can take many forms (RB49
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as a matter of law it was not established here.

74); that case did not even involve a constitutional claim.
Here, respondents failed to prove any dilution of minority
voting strength resulting from Santa Monica’s at-large system.
The trial court never even mentioned vote dilution as a basis for
its disparate-impact finding. (24AA10718, 24AA10725.)
Even if the trial court had reached this question, it could not
have identified evidence sufficient to prove unconstitutional vote
dilution. Courts have repeatedly held that an Equal Protection

possible to draw a majority-minority district, which in this case is
impossible. (AOB-61; see also, e.g., Harding v. Cty. of Dallas
(N.D.Tex. 2018) 336 F.Supp.3d 677, 701; Thompson v. Kemp
(N.D.Ga. 2018) 309 F.Supp.3d 1360, 1366; Martinez v. Bush
(S.D.Fla. 2002) 234 F.Supp.2d 1275, 1336.)
The trial court’s disparate-impact finding, by contrast, rests
on the notion that a 30% “influence” district would provide Latino
voters more opportunity to elect their candidates of choice.
(24AA10706-10707.) Respondents defend that finding on two
baseless grounds.
First, they suggest that Equal Protection standards were
somehow modified by the Legislature’s enactment of the CVRA.
(RB-77.) The California Legislature may have relaxed the
majority-minority-district requirement in drafting the CVRA, but
that statute does not reduce respondents’ burden under the
Constitution.
Second, respondents cite a few decisions in which, they
assert, courts have declined to impose the majority-minority
50
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plaintiff, no less than a section 2 plaintiff, must prove that it is

requirement on constitutional claims. (RB-75-76.) One of those
cases, Broward Citizens for Fair Districts v. Broward County
(S.D.Fla. Apr. 3, 2012) 2012 WL 1110053, at *9, stands for
precisely the opposite point; it holds that the plaintiffs’ “fail[ure] to
establish the Gingles factors” means that they also “failed to
establish the discriminatory impact necessary to substantiate an
Equal Protection claim.” And in another decision cited by
respondents, the court did not need to reach the question whether

because it was possible there to create seven majority-Latino
districts. (Perez v. Abbott (W.D.Tex. 2017) 253 F.Supp.3d 864,
973.)
One of respondents’ cases, Garza v. County of Los Angeles
(9th Cir. 1990) 918 F.2d 763, does squarely decide the question,
albeit hastily, creating a circuit split that the Supreme Court has
declined to resolve. (Bartlett, 556 U.S. at 20.) It seems unlikely,
however, that the Court would side with the Ninth Circuit’s
decision in Garza. If an election system does not limit the ability
of a minority group to elect candidates of its choice, then, by
definition, it has caused no harm—regardless of whatever its
architects may have intended. (See pp. 42-43, ante.)
In any event, respondents have not identified any cases in
which courts were willing to relax the first Gingles precondition so
far as to sanction a 30%-minority district. In Garza itself, for
example, Latinos accounted for almost 40% of L.A. County’s
population, and it was possible to create two districts in which
Latinos were a near-majority of eligible voters. (756 F.Supp.
51
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the first Gingles precondition applies to Equal Protection claims,

1298, 1320, 1328.) It is at least conceivable that a minority group
in such a district could elect candidates of its choice; the same is
not true here.
2.

Purported Evidence of Governmental
“Unresponsiveness” Alone Cannot Prove
Disparate Impact Unless Linked to the
Challenged Voting Structure.

Respondents argue that the trial court properly found
disparate impact because City officials supposedly have been

City has vigorously disputed the veracity of such claims (e.g.,
14AA5383-5384), but they are irrelevant in this appeal. (AOB64.)
First, no court has held that a purported lack of
governmental responsiveness alone, absent evidence of vote
dilution, qualifies as a disparate impact. Courts instead hold that
a lack of responsiveness can at most corroborate a finding of vote
dilution. (See, e.g., White, 412 U.S. at 769 [treating an
“insufficiently responsive” legislature as only one factor in a
finding of vote dilution]; Finlay, 664 F.2d at 923 [treating
unresponsiveness as “an element of [a] dilution claim”].)
Respondents’ own cases (RB-70-71) confirm that lack of
responsiveness is not even necessary, much less sufficient, to show
disparate impact. In Rogers v. Lodge (1982) 458 U.S. 613, 625,
fn.9, for example, the Court rejected the notion that “‘proof of
unresponsiveness’ … is an essential element” of a constitutional
claim, holding instead that “unresponsiveness is … only one of a
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unresponsive to the needs of minority residents. (RB-70.) The

number of circumstances a court should consider in determining
whether discriminatory purpose may be inferred.”
Second, respondents and the trial court have never
explained how the purported unresponsiveness “results from” the
City’s voting system. (Osburn v. Cox (11th Cir. 2004) 369 F.3d
1283, 1288.) In Clarke, for example, the Sixth Circuit affirmed a
judgment in favor of Cincinnati in part based on the absence of
evidence that Cincinnati’s election system caused disparities in

voters. (40 F.3d at 814.) Here, similarly, the trial court did not
marshal any evidence showing that similar disparities, or the
placement of certain features of the landscape, such as the 10
Freeway, were caused by the at-large election system.
3.

A Lack of Successful Minority Candidates
Cannot, by Itself, Show Disparate Impact.

Respondents also assert that “the lack of electoral success of
minority candidates” alone is sufficient to prove a disparate
impact. (RB-70.) That is incorrect.
As an initial matter, the pattern would have to be the lack
of success of minority-preferred candidates, not minority
candidates. And such a pattern would need to be caused by the
election system, rather than something else, such as the small size
of the minority population. For example, in Johnson v. DeSoto
County Board of Commissioners (11th Cir. 2000) 204 F.3d 1335,
1345, the court held that even if there were evidence of intent and
impact, the plaintiffs nevertheless “failed to establish their
constitutional claims because the record fails to show that the
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wealth and educational attainment between white and minority

inequality of opportunity results from the county’s current
electoral system.” (See also LULAC v. Clements (5th Cir. 1993)
999 F.2d 831, 854-855 (en banc) [“Absent evidence that minorities
have been excluded from the political process, a ‘lack of success at
the polls’ is not sufficient to trigger judicial intervention.”].)
In support of the argument that the defeat of minority
candidates alone gives rise to a constitutional claim, respondents
and the trial court rely on Bolden v. City of Mobile (S.D.Ala. 1982)

of those cases supports that argument.
In Bolden, African-American candidates enjoyed significant
success immediately following the Civil War, but after a change to
the electoral system in 1874, no African-American candidate was
ever again elected. (542 F.Supp. at 1074, 1076.) This pattern—
success cut short by an intentionally discriminatory change,
followed by years of defeat—was integral to the finding of
disparate impact.
In Rogers, the problem was not solely that African-American
candidates had been unsuccessful—it was that they should have
won, because African-Americans had “always made up a
substantial majority of the population” and because “[t]here was
also overwhelming evidence of bloc voting along racial lines.” (458
U.S. at 623.)
In both Bolden and Rogers, then, there was evidence that
minority voters, absent a dilutive electoral system, could elect
candidates of their choice. Here, by contrast, there is no evidence,
as in Bolden, that minority voters were able to elect candidates
54
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542 F.Supp. 1050 and Rogers. (RB-70; 24AA10718.) But neither

under a different electoral system, but were then frustrated by the
Charter adopted in 1946. Nor is there evidence, as in Rogers, that
minority voters ever made up a substantial majority of the
population.
The evidence to which respondents point comes nowhere
close to the evidence in cases like Bolden and Rogers.
Respondents argue that the trial court correctly found disparate
impact because (1) after the adoption of the 1946 Charter, no

1960s, and (2) Vazquez lost his reelection bid after the Council’s
1992 decision not to put districts on the ballot. (RB-33-34, 73.)
But respondents have again failed to show any causal link
between the at-large election system and these purported impacts.
Respondents never introduced evidence showing that
minority candidates running in the decades after the Charter’s
adoption lost because of the City’s electoral system. (AOB-63-64.)
There is no evidence that those candidates were supported by
minority voters, or that any minority group should have been able
to elect candidates of its choice but was unable to for reasons
other than small numbers. Respondents point to a list of Latino
candidates who lost (RB-33, 85, fn.21), but that argument goes
nowhere without the unconstitutional presumption that Latino
voters must have preferred these candidates. (RB-33; see
7AA2378; 7AA2411.)
Similarly unpersuasive is respondents’ argument that “the
effects of the at-large system were felt immediately following
Appellant maintaining that system in 1992,” with the defeat of
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minority candidates were elected from the late 1940s through the

Vazquez. (RB-34.) Vazquez had already won under the same
electoral system in 1990 and would win again in 2012 and 2016.
The City is unaware of any case holding that an electoral system
under which a minority candidate repeatedly won somehow also
caused that same candidate to lose between those victories.
C. The Trial Court Legally Erred in Finding
Discriminatory Intent.
This Court should review the purported evidence of

commission report on at-large elections (RB-81-82)—de novo
because all of it is cold-record evidence that this Court is in just as
good a position as the trial court to evaluate. (See In re
Rosenkrantz (2002) 29 Cal.4th 616, 677; Marcus & Millichap Real
Estate Inv. Brokerage Co. v. Hock Inv. Co. (1998) 68 Cal.App.4th
83, 89.)
Regardless of the standard of review, the record shows, at
most, that the 1946 Freeholders and the 1992 Councilmembers
were aware that at-large elections might possibly have a disparate
impact on minority voting strength, although not necessarily in
Santa Monica. (AOB-68-70.) And mere awareness of potential
disparate impacts cannot, as a matter of law, establish
discriminatory intent. (See City of Mobile v. Bolden (1980) 446
U.S. 55, 71, fn.17 [“if the District Court meant that the state
legislature may be presumed to have ‘intended’ that there would
be no Negro Commissioners, simply because that was a
foreseeable consequence of at-large voting, it applied an incorrect
legal standard”].)
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discriminatory intent—newspaper articles, a videotape, and a

1.

A Showing of Discriminatory Intent, Not
Just Awareness of Possible Consequences,
Is Required.

Courts have consistently held that mere awareness of a
potentially disparate impact is not enough to show discriminatory
intent. (AOB-66.) Respondents disagree with this case law,
arguing that under the Arlington Heights framework, decisionmakers’ awareness of a potential impact can prove intent. (RB84.) But respondents stretch Arlington Heights too far.

impact is sufficient, by itself, to establish intent. To the contrary,
courts consistently hold the opposite. In Personnel Administrator
of Massachusetts. v. Feeney (1979) 442 U.S. 256, 279, for example,
the Supreme Court held that although lawmakers were aware
that a hiring preference for veterans would benefit men, “nothing
in the record demonstrate[d] that this preference for veterans was
originally designed or subsequently re-enacted because it would
accomplish the collateral goal of keeping women in a stereotypic
and predefined place.” Similarly, in Crawford v. Board of
Education (1980) 113 Cal.App.3d 633, 645-647, this Court held a
school board’s awareness of racial disparities was insufficient to
support a finding of discriminatory intent. As the Court in
Arlington Heights put it, disparate impact is only a “starting
point.” (429 U.S. at 266.) To hold otherwise would eliminate the
distinction between awareness and intent.
Contrary to respondents’ suggestions (RB-83), conflating
mere awareness with intent is a legal error reviewed de novo; it is
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No case holds that awareness of a potentially disparate

not a question of weighing or interpreting evidence. (See, e.g.,
Pahls v. Thomas (10th Cir. 2013) 718 F.3d 1210, 1240 [reversing
judgment because knowledge of “disparate treatment … is legally
insufficient to establish viewpoint discrimination”].)
2.

No Evidence Shows That the 1946
Freeholders Intentionally Discriminated.

The City has described volumes of record evidence
demonstrating that the Freeholders proposed the new Charter

it. (AOB-68-76.) Tellingly, respondents do not even address, let
alone dispute, the following evidence:
 The Charter expanded electoral opportunities for minorities
by eliminating designated posts and increasing the size of
the governing body from three to seven members. (AOB69.)
 The Charter included an anti-discrimination provision for
public employees. (AOB-71.)
 Latino, African-American, and Jewish leaders publicly
supported the Charter and advocated for its adoption. This
included Reverend Carter, the president of the local
NAACP chapter and the preeminent local civil-rights leader
from the 1940s through the 1960s. (AOB-69; 25AA11223.)
 Multiple Freeholders were members of the Interracial
Progress Committee, which set out to ensure “common
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with the goal of increasing minority voting strength, not limiting

appreciation of the worth of each individual regardless of
racial origin,” and one belonged to the NAACP. (AOB-68.)12
 No minority residents, minority groups, or members of the
Interracial Progress Committee opposed the Charter.
(AOB-70.) Nor did any of them urge the adoption of
districts. (AOB-74.)
 Districts would have harmed minority voters in 1946,
packing small minority groups into overwhelmingly white

These undisputed facts destroy respondents’ narrative that
everyone in Santa Monica in 1946, the Freeholders included,
knew the Charter would harm minority groups.
Respondents would have this Court ignore the full record
and instead focus narrowly on a handful of out-of-context
newspaper clippings. (RB-82-83.) Critically, however,
respondents do not dispute that all of the newspaper
advertisements on which they rely for critiques of the Charter
(e.g., 25AA10890, 25AA11005) were placed by the Anti-Charter
Committee. (RB-81-82.) Respondents also concede, by not
disputing, that this Committee was not advocating for minorities,
was not supporting minority voting rights, and was not urging the
adoption of districts. (AOB-72-73.) Instead, it is undisputed that
the Committee was composed of anonymous businessmen who
12

That the Freeholders were “all white” (RB-36) says nothing
about their intent. (AOB-68.) Nor is the Freeholders’ racial
composition surprising, since more than 95% of the City’s population was white in 1946. (28AA12379-12380.)
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districts. (AOB-74.)

wished to maintain the status quo—a three-Commissioner system
elected at-large to designated posts, which indisputably was worse
for minorities than the Charter. (RB-82, 89; see AOB-72-73;
25AA10890.)
In light of the whole record, the Anti-Charter Committee’s
advertisements cannot amount to substantial evidence that the
Freeholders intended to discriminate against minorities by
adopting the new Charter. (See In re HB (2008) 161 Cal.App.4th

it is based solely upon unreasonable inferences, speculation or
conjecture.”].)
Respondents also highlight Dr. Kousser’s statistical
correlation between voting on the Charter and voting on
Proposition 11. (RB-83.) But respondents have no answer to the
fact that Dr. Kousser’s only source on Proposition 11 warned
against drawing any conclusion that it was “a pure gauge of racial
attitudes,” apart from asserting that Dr. Kousser (without any
basis) believed otherwise. (AOB-73; RB-83; RT4686:19-4690:24,
RT7667:27-7682:7.) The statistical evidence also says nothing
about the views of the Freeholders, who were the relevant
decision-makers, according to respondents and the trial court. As
for respondents’ suggestion that a vote for the Charter was a vote
for racism (RB-36), this makes no sense given that prominent
minorities, minority groups, and members of the Interracial
Progress Committee all publicly favored the Charter, which
indisputably expanded minority electoral opportunities.
Respondents suggest that anything other than blind
60
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115, 120 [“A judgment is not supported by substantial evidence if

deference to their interpretations and inferences from the
evidence would be “legal error.” (RB-88.) But under the
substantial-evidence standard, any “inferences must be ‘a product
of logic and reason’ and ‘must rest on the evidence’; inferences
that are the result of mere speculation or conjecture cannot
support a finding.” (Kasparian v. Cty. of L.A. (1995) 38
Cal.App.4th 242, 260.)
With that in mind, consider the inference that respondents

(Reply-Addendum-4 [28AA12404]; RB-89-90.) This article reports
on a meeting where a Freeholder explained to NAACP members
that the Charter would increase minority electoral opportunities
by “two and a half times over the present charter.” (Ibid.)
Although the article does not mention districts, and although it is
undisputed that several NAACP members publicly advocated for
the Charter, respondents and Dr. Kousser somehow interpreted
the article to say “that the minorities themselves recognize that
the at-large system was not going to make them better off … and
if they really wanted something to make them better off, they
could have a district system.” (RT3482:24-3483:1.) Respondents
do not dispute that Dr. Kousser literally made that up. (AOB-69,
fn.18.) No deference is warranted to such unsupported, illogical
inferences.
Under the substantial-evidence standard, the “whole record”
precludes any “reasonable trier of fact” from concluding that the
1946 Freeholders acted with discriminatory intent. (Kuhn, 22
Cal.App.4th at 1633; see also Joaquin v. City of L.A. (2012) 202
61
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draw from the article titled “New Charter Aids Racial Minorities.”

Cal.App.4th 1207, 1218 [no substantial evidence if finding is
“unreasonable when viewed in light of the whole record”].) Only
by considering “supporting evidence in isolation,” drawing illogical
inferences from it, and then “disregarding all contradictory
evidence,” could the trial court possibly conclude that the
Freeholders adopted the Charter with discriminatory intent.
(Rivard, 164 Cal.App.3d at 412.)
As a fallback, respondents offer a theory of what might be

racial animus in 1946, and that the Freeholders must have
responded to it. (RB-82, fn.19.) But there is no substantial
evidence of racial animus in Santa Monica in 1946, and even if
there were, respondents would still need to show that the
Freeholders adopted the Charter to be “responsive” to those in the
community who expressed racial animus. (See, e.g., Pac. Shores
Properties, LLC v. City of Newport Beach (9th Cir. 2013) 730 F.3d
1142, 1163, fn.26.)
Nothing in the trial court’s decision connects supposed
community animus to the Charter’s adoption. (24AA1071710720.) Nor did the trial court make any finding that community
animus influenced the Freeholders; the court did not even identify
any group with discriminatory motives in 1946 that might have
influenced the Freeholders, let alone show that the entire
community was bent on discrimination.
Respondents also argue that it is “absurd” to say that atlarge elections would have been better for Santa Monica’s
minorities than districts in 1946. (RB-90.) But at-large elections
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called racial contagion—that there was a prevailing sentiment of

are not per se discriminatory, just as districts are not necessarily
beneficial for minorities. (AOB-80; see also, e.g., Romero v. City of
Pomona (C.D.Cal. 1987) 665 F.Supp. 853, 857 [“The Court finds
that it is questionable and speculative as to whether a district
system would improve the electability of minority candidates in
comparison to the current at-large system.”].) Respondents ignore
the many districts that courts have struck down for “cracking and
packing” minority voters, diluting their voting strength. (E.g.,

3.

No Evidence Shows Discriminatory Intent
in 1992.

Respondents’ proof of discriminatory intent in 1992 reduces
to two pieces of evidence: a video from a 1992 Council hearing and
the Charter Review Commission’s report. (RB-82.) At most, that
evidence shows awareness of a potential disparate impact, not an
affirmative intent to bring about a discriminatory result. (AOB76-82.)
a.

The 1992 Council Video Does Not
Show Discriminatory Intent.

Respondents place significant weight on a video of the 1992
Council deliberating on whether to put an alternative electoral
scheme on the ballot. (RA179.) The City invites the Court to
watch the video for itself. (See Scott v. Harris (2007) 550 U.S.
372, 380-381 [courts, viewing “the facts in the light depicted by
the videotape,” must not accept theories that are “contradicted by
the record”].) Because the video constitutes cold-record,
documentary evidence, this Court is in the “same position” as the
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Perez, 253 F.Supp.3d at 962.)

district court “in interpreting” the video and can review it de novo.
(People v. Ogunmowo (2018) 23 Cal.App.5th 67, 79; accord In re
Avena (1996) 12 Cal.4th 694, 710.)
Respondents focus on Councilmember Zane, arguing that he
“wanted to maintain the power of his political group [SMRR] to
continue placing low-cost housing in the Pico Neighborhood, and
diluting the votes of its minority residents was the vehicle to
accomplish that goal.” (RB-38, fn.6; see also RB-88-89.) Zane’s

the downsides of district elections, especially the risk that it would
promote “parochial” politics over citywide solutions. (RT3377:143382:21.)
Case law makes clear that much more is needed to show
that a decision-maker acted with discriminatory intent. For
example, in Spurlock v. Fox (6th Cir. 2013) 716 F.3d 383, the court
addressed a zoning ordinance that unwound a longstanding
desegregation plan. The court did not find discriminatory intent
even though one legislator said that “racial isolation” was “a small
price to pay” for improving schools—the statement was “simply a
candid expression of a policymaker’s cost-benefit judgment,”
which showed only “awareness of a disparate impact” but not
intent. (Id. at 400.) There is even less evidence here than in
Spurlock, and the same result should follow.
Aware from the outset of this case that there is no evidence
of racial animus, respondents have argued that Zane’s remarks fit
within the rubric of Garza. (RB-89.) Garza is an unusual case
holding that elected officials can act with discriminatory intent,
64
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remarks make clear, however, that he was interested in avoiding

even absent evidence of animus, if they maintain their seats by
diluting the voting strength of a minority group. (918 F.2d at
771.) As the City has explained, this case is a poor fit with Garza
because Zane did not—and never planned to—seek reelection.
(AOB-67-68; RA179.)
Respondents attempt to expand Garza by arguing that Zane
was attempting to preserve his political group’s power at the
expense of minority voting strength. (RB-89.)13 But this

Zane did not believe that he was choosing affordable
housing, which SMRR championed, over minority representation,
as respondents allege. He made clear that the City “need[ed] a
system to choose both.” (RT3380:16-17.) Zane explained that he
was “sympathetic with some of the views of the district elections
idea, but I think district elections has flaws, and the flaws are
avoidable. They’re avoidable by adopting a hybrid system, and
the hybrid system that I would prefer is a hybrid system that
would have six districts and three at-large.” (RT3381:1-9.) That
system, in Zane’s view, “blends the best of both the at large and
the district and minimizes the deficiencies of both.” (RT3382:13-

13

Respondents do not contest that this “political group,” SMRR,
has been a longtime advocate of minority voting rights and has
had many minorities serve on its steering committee, including
respondent Loya herself. (AOB-78, fn.20.) The Charter Review
Commission had “no reason to believe” that SMRR and similar
groups engaged in slate politics “could not adapt comfortably to
the district format.” (25AA10938.)
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argument has no factual or legal support.

16.) Unlike in Garza, then, there was no direct conflict between
personal (or even “group”) interests and Latino voting rights.
Respondents insist that Zane’s preference for a hybrid
system is irrelevant, because the videotape “showed that everyone
agreed 7 districts, not a hybrid system with fewer districts, were
critical to minority representation.” (RB-88.) So, to be clear,
respondents’ most “robust” evidence of intentional discrimination
in this case (RB-34) is that a single Councilmember believed that

rights and advance citywide interests like affordable housing. If
that sort of minor political disagreement amounts to intentional
discrimination, then any political decision that even arguably has
some effect on minorities would, too.
b.

The Charter Review Commission’s
Report Does Not Show
Discriminatory Intent.

Respondents also argue that the Charter Review
Commission’s report proves that the Council knew at-large
elections would have a discriminatory impact on minority voters.
(RB-83.) But the report shows, at most, that Council members
were aware of disparate impacts that might flow from at-large
elections. (AOB-76-77.)
Courts have rejected this sort of evidence when used to show
discriminatory intent. (E.g., AFL-CIO v. State of Washington (9th
Cir. 1985) 770 F.2d 1401, 1406 [study showing that “State’s
practice of setting salaries in reliance on market rates create[d] a
sex-based wage disparity” was not enough to support inference
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six districts, rather than seven, would enhance minority voting

that State was “motivated by impermissible sex-based
considerations in setting salaries”]; accord Rodriguez v. Pataki
(S.D.N.Y. 2004) 308 F.Supp.2d 346, 381 [mere “consciousness of
minority groups” in memo concerning districts did not show
discriminatory intent as a matter of law].)
The Court should similarly reject the report here as
evidence of discriminatory intent. The report repeatedly
emphasizes its own shortcomings, including the Commission’s

conclusion (25AA10918, 25AA10922), and the need for further
investigation (25AA10918-10919). The report also raised a host of
questions about the merits of districted elections, questioning
whether they would be effective and noting their “disempowering
side,” which “[t]he majority of the Commission believed … was an
unacceptable trade-off.” (AOB-77; 25AA10915.)
In short, the report notes that disparate impacts might flow
from at-large elections, but also makes clear that the
Commissioners had no idea what the “best route” to solve this
potential problem might be, leading them to offer only a “tentative
conclusion.” (25AA10919.) Although respondents insist that the
Council intentionally discriminated against minority voters by not
putting the obvious panacea of districts on the ballot, even a
majority of the Commissioners themselves rejected that “remedy.”
(25AA10915.) The trial court erred as a matter of law in giving
the report conclusive weight.
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limited time and resources (25AA10918), the tentativeness of its

D. The 2002 Ballot Measure Militates Against Any
Findings of Disparate Impact and Intent.
Respondents downplay the importance of what happened
ten years after the Council declined to put districts on the ballot,
supposedly intending thereby to discriminate against minority
voters and causing a disparate impact. In 2002, voters—including
82% of Latino voters—overwhelmingly rejected a ballot measure
calling for the replacement of at-large elections with districts.
(AOB-65.)

expert’s survey, taken in 2016—that voters would have done
precisely the opposite if they had been given the same choice in
1992. (RB-79.) Respondents also argue that the 2002 ballot
measure was “packed with a smorgasbord of unpopular provisions
unrelated to district elections,” and it was “those other provisions
that opponents attacked and ultimately led to its defeat.” (RB-7980.) Ironically, the evidence respondents cite on this point—the
2002 ballot pamphlet arguments “against” the switch to districted
elections, put forth by, among others, the local NAACP
president—echoes the same non-discriminatory reasons that the
Council had embraced in 1992, such as the fact that district
elections “would relieve six council members from having to listen
to you—or your neighborhood,” would “[d]ivide the city, pitting
one neighborhood against another,” and would “take[] away your
choice, while decreasing your voice.” (RA190.)
At the very least, the 2002 ballot measure militates against
any finding of disparate impact or discriminatory intent from the
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Respondents are left to speculate—based largely on their

Council’s decision in 1992. (Cf. Cotton v. Fordice (5th Cir. 1988)
157 F.3d 388, 391 [legislature “removed the discriminatory taint
associated with” a provision by amending it twice].)
V.

The Trial Court Impermissibly Adopted Respondents’
Proposed Remedy Without the Public Input Required
by Section 10010.
Elections Code section 10010(a) requires a series of public

hearings before a city may adopt a districting map. There were no
hearings here, so the public was not given an opportunity “to

(§ 10010(a)(1))—either those proposed by respondents or any
others. (AOB-82-83.)
Respondents do not dispute that section 10010 was never
satisfied here. But they lay the blame for the lack of hearings on
the City, contending that the City “refused to engage” in the
section 10010 “process, despite being given several opportunities
to do so.” (RB-93-94.) Not so. The City consistently argued that if
the trial court ultimately entered judgment in favor of
respondents, the court should order the City to comply with
section 10010—which the court never did. (E.g., 23AA1018510186, 24AA10458-10459, 24AA10522-10523, RT9602:159607:28.)
That suggested remedy followed the language of the statute,
which requires public meetings when a court has “imposed” a
change to district-based elections. (§ 10010(c).) The trial court
did not do so until it entered judgment. Before that, its tentative
ruling was not binding, and the City was under no obligation to
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provide input regarding the composition of the districts”

undertake a public-outreach process that might ultimately have
been unnecessary and could have led to considerable voter
confusion. (Cal. Rules of Court, rule 3.1590(b); Phillips v. Phillips
(1953) 41 Cal.2d 869, 874 [“Until a judgment is entered, [a
tentative decision] is not effectual for any purpose”].)
Respondents argue that this reading of the statute “would
lead to absurd results,” because a CVRA defendant might “refuse[]
to conduct the public meetings contemplated in section 10010,”

94-95.) Not true. A court can simply order a defendant to adopt
district-based elections and give it adequate time to follow section
10010—precisely what the City proposed in the first place.
(23AA10185-10186.) The trial court elected not to do that here,
instead ordering the City to adopt respondents’ proposed district
map, and then concluding, “We will let it run and see where it
goes in the Court of Appeal.” (RT9939:11-12.)
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leaving the trial court “powerless to implement any remedy.” (RB-

VI.

Conclusion
The Court should reverse the judgment and enter judgment

in favor of the City on both causes of action. Alternatively, the
Court should reverse and remand for application of the correct
legal standards to both the CVRA and Equal Protection claims.
At the very least, the Court should reverse in part and remand
with instructions to order the City to comply with section 10010.

Respectfully submitted,
GIBSON, DUNN & CRUTCHER LLP
By: .

/s/ Theodore J. Boutrous
Theodore J. Boutrous, Jr.

Attorneys for Appellant-Defendant
City of Santa Monica
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mwloner D. c. Freeman a.s ma e ,. it.atement that
th!& n~paper cha.rir~ t he hlghe3t rate ror city prtntlnc
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Sanh Monicahs voted last December 5th, to elect a board of ree o ers
to draft I new charte r. The vote was almost 5 to 1, 7123.. vota.s.-fo~he - -- - - Freeholders as compared with 1577 against. Your Freeholders were elected
nd hne--done:...m:. hl!Illic rob in -draftin~chader:..specific:ally designed
for, "Greater Santa Monica." Don't let yourself down now. Vote " YES" at
the polls on ~ovember 5tlr,"1or !he Charter.
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-Mark T Gates
Vh·ian L. Wilken
Charlts Edwfn Hlll.1
Loul!'I E. Mahoney
F lorine E. Maule

Cll!lord Holand

Vote "YES"
On ~he.·Charter Amendment
This Message Sponsored by
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CITIZENS' COMMITTEE
Endorsing
COUNCIL~MANAGER CITY GOVERNMENT
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PROOF OF SERVICE
I, Daniel Adler, declare as follows:
I am employed in the County of Los Angeles, State of California, I am
over the age of eighteen years, and I am not a party to this action. My
business address is 333 South Grand Avenue, Los Angeles, CA 90071-3197,
in said County and State. On January 21, 2020, I served the following
document(s):

APPELLANT'S REPLY BRIEF

SEE ATTACHED SERVICE LIST
0 (STATE)

I declare under penalty of perjury under the
laws of the State of California that the
foregoing is true and correct.

Executed on January 21, 2020, in Los Angeles, California.

��

� Daniel Adler
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on the parties stated below, by the following means of service:

Method of service

Kevin Shenkman (223315)
Mary Hughes (222662)
SHENKMAN & HUGHES PC
28905 Wight Road
Malibu, California 90265
Tel: 310-457-0970

Electronic service

Milton Grimes (59437)
LAW OFFICES OF MILTON C. GRIMES
3774 West 54th Street
Los Angeles, California 90043
Tel: 323-295-3023

Electronic service

R. Rex Parris (96567)
Ellery Gordon (316655)
PARRIS LAW FIRM
43364 10th Street West
Lancaster, California 93534
Tel: 661-949-2595

Electronic service

Robert Rubin (85084)
LAW OFFICE OF ROBERT RUBIN
237 Princeton Avenue
Mill Valley, CA 94941-4133
Tel: 415-298-4857

Electronic service

Trial court
Hon. Yvette M. Palazuelos
Judge Presiding
Los Angeles County Superior Court
312 North Spring Street
Los Angeles, CA 90012
Tel: 213-310-7009

Mail service

2
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Respondents’ Counsel

